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The current our country the public credibility of the judiciary and the lack 
of judicial authority is an indisputable fact, judicial ability to deal with the 
social disputes become the main contradiction of judicial work. Public distrust 
of the court caused by many reasons, and we should be concerned about is the 
court itself in the current environment how to do better. Facing the legal 
inherent limitations and the social reality in China, we carried out the " 
occupation " as well as " confrontation " of mode of trial, judicial reform and 
judicial authority without a corresponding increase in the whole society, 
enhance the credibility, but as a result of the introduction of western legal 
system and the social conflicts and soil that the judicial public away, although 
the judge 's efforts, but the results are often not public understanding. " Rules 
supreme " is the cornerstone of the civilization of rule of law, but simply legal 
provision decision may not get public recognition. Justice should consider its 
own logic and social demand, whether it is emphasized the rule or rules to 
establish the legal authority, are inseparable from the public to the legal belief. 
Lack of social and public trust and compliance, any ideal of rule by law is just 
empty talk. Improve judicial public recognition and social acceptance, is the 
current situation of judicial credibility crisis alleviate and solve social 
contradictions and disputes in the practical needs, but also for the realization of 
the " rule of law " to lay a solid foundation. Equity for justice from the abstract 
sense is a kind of pursuit of fairness and justice, from the specific sense is a 
within the scope permitted by law, the value of the judicial way up. To 
overcome the rigid justice equity law, law and public feelings of bridge cracks, 
improve the administration of justice of social acceptance, and improving the 
public credibility of the judiciary has important significance. Based on the 













public legal judgment results don't trust from the legal, judicial and social three 
aspects, through the analysis of the introduction of equity judicature and 
consider the theoretical value and practical significance, and finally puts 
forward some thoughts on constructing concrete application, judicial equality 
constraints and system. 
 














目  录  
引  言 ......................................................................................................... 1 
第一章  断裂：公众对合法裁判结果不认同 ........................................ 3 
第一节 法律层面的问题 ............................................................................................. 3 
一、立法的局限性导致法律漏洞的存在............................................................ 3 
二、法律的特性造成正义的个别缺失................................................................ 3 
第二节  司法层面的问题 ........................................................................................... 4 
一、司法的特性导致公正的不确定.................................................................... 4 
二、审判方式的适应性问题................................................................................ 5 




第二章  缝合：基于衡平之司法公信的提升 ........................................ 9 




第二节  衡平司法之于司法公信的意义 ................................................................. 11 
一、衡平司法的学理价值.................................................................................. 11 
二、衡平司法的现实意义.................................................................................. 13 
第三章 对策：衡平司法的具体运用 .................................................... 14 



















第三节 衡平司法的既有经验及问题 ....................................................................... 21 
一、合法性.......................................................................................................... 21 
二、合理性.......................................................................................................... 22 
第四章 完善：衡平司法的相关制度构建 ............................................ 23 
第一节 案例指导制度 ............................................................................................... 23 
第二节 文书公开制度 ............................................................................................... 24 
第三节 司法互动机制 ............................................................................................... 24 
第四节 法官管理机制 ............................................................................................... 25 
结  语 ....................................................................................................... 27 















Introduction ............................................................................................... 1 
Chapter 1  Crack：The Public Does not Agree with the Legal 
Judgment of Results .................................................................................. 3 
Subchapter 1  Legal Issues ........................................................................................ 3 
Section 1  Legislative Limitation Causes the Legal Loophole ............................ 3 
Section 2  Characteristics of Law Caused by the Individual Lack of Justice ...... 3 
Subchapter 2  Judicial Issues .................................................................................... 4 
Section 1  Judicial Characteristics Lead to Just Not Sure .................................... 4 
Section 2  Trial of Adaptability Problem ............................................................. 5 
Subchapter 3  Social Problems ................................................................................. 6 
Section 1  Transplant of Law and Local Social Conflict ..................................... 6 
Section 2  The Public Judgment Standard Is Not Only Legal ............................. 6 
Section3 The Semi-acquaintance Society Structure of the Etiquette Interleaving.7 
Chapter 2  Suture：Equitable Judicial Public Faith Based on Lifting
 ..................................................................................................................... 9 
Subchapter 1  On the Definition of the Concept of Equity Judicature ................. 9 
Section 1  The Foreign Judicial Equity ................................................................ 9 
Section 2  Chinese Traditional Justice in the " Equity " .................................... 10 
Section 3  Fusion of " Equity " and Equity Judicature ...................................... 11 
Subchapter 2  The Significance of Equitable Judicature Judicial Public Faith 11 
Section 1  The Value of Equity Judicature ........................................................ 11 
Section 2  The Realistic Significance of Equitable Justice ................................ 13 













Subchapter 1  Equitable Core：Value Supplement ............................................. 14 
Section 1  Natural Law ...................................................................................... 14 
Section 2  Mainstream Social Value .................................................................. 15 
Subchapter 2  How to Carry out Equity Judicature ............................................ 16 
Section 1  Pay Attention to the Judicial Mediation ............................................ 16 
Section 2  Equitable Justice Judgment ............................................................... 17 
Section 3  The Development of Diversified Dispute Solution Mechanism ....... 20 
Subchapter 3  The Present Situation and Problems of Equity Judicature ......... 21 
Section 1  Legitimacy ........................................................................................ 21 
Section 2  Rationality ......................................................................................... 22 
Chapter 4  Perfect：Equity Judicial System ..................................... 23 
Subchapter 1  The Case Directing System ............................................................. 23 
Subchapter 2  Legal Document Disclosure System ............................................... 24 
Subchapter 3  Judicial Interaction System ............................................................ 24 
Subchapter 4  Judge Management System ............................................................ 25 
Conclusion ............................................................................................... 27 













引  言 
 1

























                                                 










































第一章  断裂：公众对合法裁判结果不认同 
 3





















































































































































                                                 
①梁治平.法律的文化解释[M].上海：三联书店，1994.15 
















Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
